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On Septenmber 2, 1975, the United Farm Wrkers of
Arerica AFL-CI O (hereafter "UFW) filed a petition for certification
pursuant to Section 1156. 3( a) of the Labor Code requesting a
representation election anong all the agricultural enployees
of the J. R Norton Conpany at its Bengard-Garlinger Ranch in
Monterey County, California.

The Salinas Regional Ofice of the Agricultural Labor
Rel ations Board directed an el ection be held on Tuesday, Septenber
9, 1975.

The ballots in that election, along with others were
i mpounded pursuant to Board order pending determnation of the
nmul ti-enployer bargaining unit issue in Eugene Acosta, et. al.,
1 ALRB No. 1 (1975). Wen the Board on the afternoon of Septenber

17, 1975 determned that single enployer units were appropriate,



it ordered the inpounded ballots be counted forthwth.

That decision was conveyed by tel ephone shortly after
5:00 PMon Septenmber 17 to Paula Paley, Acting Regional Director
of the Salinas Regional Ofice, who in turn attenpted to serve
notice by tel ephone on the parties that the ballot count woul d
conmence at 7:30 PMthat evening in the Town House Mdtel in
Sal i nas.

Begi nning at about 8:30 PMon Septenber 17, 1975
and continuing until about 4:00 AMthe follow ng norning, Board
agents unseal ed the previously inmpounded bal | ot boxes and
tabul ated the votes in the order in which the elections had been
held. The results of the J. R Norton Company el ection were
74 votes for the UFW 31 votes for no union, 3 challenged ballots,
and 4 void ballots.

Thereafter, the enployer filed a tinmely petition under
Labor Code Section 1156.3(c) asking the Board to set the election
aside on the ground that the enpl oyer was not given adequate
notice of the Regional Director's decision to count the ballots
on the evening of Septenber 17 and, as a result, the enployer
was precluded fromhaving its representatives or observers
present when the ballots were tallied.

At the Cctober 21, 1975 hearing on the enployer's
obj ection petition, Donald Dressier, the enployer's counsel,
testified that he was in his Newport Beach, California office
when he was inforned by tel ephone at about 5: 30 PMthat the
I npounded bal | ot s woul d be opened and counted comencing at
7:30 PMthat evening in Salinas. Dressier stated that he was

unabl e to reach the enployer's principals at either their office

1 ALRB No. 11 -2-



or respective hones in Phoenix, Arizona, nor could he reach
anyone at enployer's Salinas office since it was then cl osed
for the day. Furthernore, he stated that he did not have access
to the unlisted tel ephone nunber of the Salinas sal es nanager
nor did he know how to reach the enpl oyees who had served as
conpany observers during the election. Dressier testified that
ina6:30 PMtel ephone conversation wth Paul a Pal ey, the Board' s
Acting Regional Drector in Salinas, he inforned Ms. Pal ey that
the enpl oyer's principals were unreachabl e and, in any event,
could not possibly be in Salinas before the fol |l ow ng norni ng.
He further testified that he requested a delay in the Norton count
until about 9 AMthe next day but that Ms. Pal ey reported y
advi sed hi mthat she would direct the tallies in the order the
el ections were held, regard ess of whether conpany representatives
were in attendance. As a result, Dressier contends, the enpl oyer
had no way of know ng whether the ballot box had been m shandl ed
since the el ection, whether the ballots counted were in fact
those cast by J. R Norton enpl oyees, or whether the tally of
votes was correct.

UFWattorney Sanford Nathan testified as his own
wi tness and stated under oath that he was present at the ball ot
count along wth several other enpl oyers whose el ecti ons were
tallied that sane evening, as well as attorneys for sone growers,
the executive secretary and | egal counsel of the G ower-Shi pper
Cormttee of which the enployer herein is a nenber, plus news
reporters and an audi ence of from200 to 300 persons. Nathan

stated that when the J. R Norton count took pl ace at about
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10: 00 PMthat evening, he and Roy Mendoza, a Teanster represent-
ative, shared the sanme table in the front of the roomfromwhich
they witnessed the entire tally process and that no one ot her
than Board agents touched either the ballot box or its contents.

Primtivo Medrano, the UFWs el ection observer for the
J. R Norton election, testified that both he and the enpl oyer's
observer w tnessed the closing of the ballot box by Board agents
at the conclusion of the voting and that both observers affixed
their signature and other identifying narks to the sealing tape.
Medrano testified that he examned the ball ot box before it was
opened on the evening of Septenber 17 and that it appeared to
be in the sane condition as when he sawit last, follow ng the
conpl etion of the voting. According to M. Mdrano, Board agents
separated and then counted ballots, the results of which coi nci ded
wth the official tally.

It is the enployer's position that this el ection nust
be declared invalid since the enpl oyer did not have the
opportunity for its observers to be present at the opening of
the ballot box and the tallying of the ballots. As support for
this argunment, the enployer cites the nandatory | anguage of
Erer gency Regul ation section 20365( a) which provides in pertinent
part that "Each party shall have a representative present at the
tine ballots are counted who is authorized to receive such tally."

A though the | anguage of the section is couched in
nmandatory terns, we hold that its thrust is not directed wth the
view of inposing a restriction on the Board's ability to proceed
wth the election tally in the absence of a party's representative,
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but rather is designed to inpose under normal circunstances an
affirmative duty upon the parties to have a person present at
the tally who is authorized to accept the tally upon conpletion
of the election so that the period for filing of objections to
the election begins to run at that tine. To accept the
Interpretation advanced by the enpl oyer woul d subvert the purpose
of this section and create a tool through which a party could
conceivably delay the tally of the ballots indefinitely.

Qur conclusion is supported by the | anguage of Energency
Regul ation Section 20360 which addresses itself to the situation
of inmpounded ballots. This section provides in part that under
such circunmstances "the election will not be deened conplete

until the parties are served with the tally of ballots." Thus,

It becomes apparent that Section 20365 contenplates a tally of

bal lots inmediately follow ng the election while all principa
parties are still present, whereas Section 20360 relates to those
special situations where an inpoundnent may delay the ball ot
count for sonetime and, in anticipation of the possibility that
not all parties may be able to be present, provides only that

the tally will be served on the other parties.

It is obviously desirable that all parties receive
adequate notice of the tally of ballots in all cases, and be
given an opportunity to have an observer present. \ere there
I's any senblance of inpropriety in the ballot count, or any
substantial possibility for the occurrence of inpropriety,
failure to give such notice may well require setting the election
aside. Here, however the integrity of the sealed ballot box and
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the propriety of the ballot count itself have both been sub-
stantiated beyond reasonabl e doubt. Accordingly, the enployer's
obj ection concerning the failure by the Board agents to give the
enpl oyer adequate notice of the tallying of the ballots is
di sm ssed.

In addition to this objection raised by the enployer
CGeneral Teansters, \Warehousenen and Hel pers Union Local s 890
and 898 (hereafter "Local 890" ) requested the Board to set aside

the election on the follow ng grounds:

"Truck drivers, stitchers, folders, hijo [sic]
operators, and nechani cal harvesti1ng machi ne
operators were wongfully included I'n the
unit in that historically they have a

hi story of separate collective bargaining

and do not share a comunity of interest of
other agricultural enployees. Further, by
including themin the overall unit their
contractual rights have been violated."

Since simlar objections were filed in a nunber of
other cases by Local 890, this issue was noticed for a consoli-
dated hearing before the Board on Qctober 7, 1975, and Local 890
was requested to file with the Board, prior to the hearing, a
menor andum setting forth in detail the factual and | egal

contentions upon which it intended to rely.

The Teansters have a col |l ective bargai ning agreement which
covers the classifications in dispute here, and therefore is a
| abor organi zation having an interest in the outcome of this
proceeding. Thus, it is a "person" entitled to file a petition
under Labor Code Section 1156.3(c) .
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In response to this request Local 890 filed a nenor-

andumappl i cabl e to this and a nunber of other cases, including

I nterharvest,? objecting to the inclusion of truck drivers and

related classifications in the bargaining unit on two grounds:
(1) that they come within the coverage of the National Labor
Rel ati ons Act and are therefore not"agricultural enployees”
within the neaning of the ALRA, and (2) that even if they are
agricultural enployees, they should be excluded because of their
separate history of collective bargaining and separate conmunity
of interest, asserting that inclusion would violate the enpl oyees'
constitutional and contractual rights.

The Board considered simlar objections in Interharvest,
Inc. 1 ALRB No. 2. There, the Board concluded as to the first

ground for objection that, since the nunber of enployees in the

di sputed classifications was insufficient to affect the outcone
of the election, it would be appropriate to certify the UFW

as bargaining representative for a unit consisting of al
"agricultural enployees". W left the status of enployees in
disputed classifications to be determ ned by the National Labor
Rel ati ons Board in proceedings currently pending before that
agency or, if pronpt clarification is not forthcomng fromthe
NLRB, then through proceedings for clarification or nodification
of the certification before this Board. As to the second ground

for objection, we held in Interharvest, I nc., supra, that the

Board had no juridiction to exclude agricultural enployees on

2l ALRB No. 2 (1975)
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the basis of the argunents presented in view of the nandate
contai ned in Labor Gode Section 1145. 2.

During the hearing on this issue, it becane apparent
that the underlying factual consideration was indistingui shabl e

fromthat presented to the Board in the |nterharvest case when

the parties agreed that the nunber of enployees in the truck
driver classifications was insufficient to affect the outcomne
of the election. Wen this simlarity is coupled wth the fact

that the Board has previously considered in the |nterharvest

decision, supra, the identical |egal argunents once agai n advanced

by Local 890, the Board finds the |nterharvest hol ding dispositive

of the truck driver issue. Accordingly, the unit to be certified
will be defined as "all agricultural enpl oyees of the J. R Norton
Gonpany at its Bengard-Grlinger Ranch” and we | eave the
appropriate characterization of this classification in dispute
to future determnation by the NLRB or this agency.

CGertification issued.
Cated: MNovenber 24, 1975.

F_r.-- f
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